Proposed Secondary Market Transaction Standards

PURPOSE

· To endorse the benefits of investment liquidity for investors in Section 42LIH tax credits. 

· To promote an active resale market that operates according to generally agreed rules. 

· To recommend standards for procedures and scope of fees utilized within the secondary market. 

· To promote AHIC awareness and concern for increasing secondary market transactions. 

· To encourage compatible working relationships between investor & sponsor participants. 

SECONDARY TRANSACTION STANDARDS

Asset Management:  Sponsors would provide quarterly update of property operations to investors.  Requests for information and summary of portfolio assets would be reviewed by sponsors and provided for secondary buyer due diligence. 

Conflicts of Interest * : Sponsors should indicate within 30 days whether their firm desires to repurchase units offered by investors, or thereafter fully provide due diligence support to prospective buyers. Sponsors will use best-efforts assistance with sale and closing of secondary transactions. 

Due Diligence Period:  Seller or Buyer investors must provide a concise list of due diligence materials required for review.   General data would be supplied by sponsors within two (2) weeks.   Complex data, stored materials or lower tier records would be supplied by sponsors or posted on their web site for investor secured access within forty-five (45) days. 

Due Diligence Fees * :  Investors should be willing to pay reasonable fees for sponsor due diligence support.  Such fees are proposed within a range of $175.00 to $250.00 per property, negotiated at the time of resale.  Fees for 754 step-up calculations would also be anticipated, however depending on work performed, by whom, and at what level (either upper tier or lower tier projects) such fees have been observed between $400 - $1,000 per property. 

Location:  LIHTC investments are in diverse markets across the U.S.  Sponsors may maintain local market data and comps but are not required, if they utilize services of external market research consultants. 

· Investor LP - Indemnities among LP's within the same fund are discouraged. 

· Sponsor GP - Sponsors may wrap indemnities into Assignment & Assumption Agreements upon resale. However, AHIC has no specific language to recommend. 

GP Consents * :  Sponsor consents should not be unreasonably withheld for secondary market transactions. Requests from selling investors for consent to transfer should be reviewed and approved with conditions met not later than thirty (30) business days following such request from the seller. 

LP Agreements:  If approval for resale by all LP's within a fund is required, such approvals should be handled by the sponsor on behalf of the selling investor.  Such approvals could be reasonably obtained within thirty (30) days of request or as required pursuant to the fund's partnership agreement. 

Percentage Interest:  Restrictions should not be imposed on investors for holding more than 50% of investment units in a fund.   In certain cases, investors may want to acquire up to 100% of a fund to accumulate preferred investment concentrations or familiar portfolios of assets.  Restrictions on transfer of units to competitive sponsors are justified. 

Sponsor Representations: Secondary trades are completed in a "buyer beware" situation.  Sellers have only limited information to provide to buyers.  Any new and current data supplied should be delivered with appropriate representations by the sponsor in accordance with the terms of their partnership agreements. 

Technical Termination Rules:  Sponsors should act as gatekeepers of secondary transactions among LP investors, and accepting substitute Limited Partners into any partnership.  To the best of their ability, they will seek to avoid technical termination issues with respect to partnership transfers. 

Corporate Debt:  Debt payoffs of capital contribution notes should be negotiated by selling investor and paid by same. 

IRS Reporting:  Surety recapture bonds, sale structure charts and chain of ownership diagrams are no longer required by the Internal Revenue Service by selling investors whenever disposing of their interest in an LIHTC investment.  Per IRS Rev. Proc. 2008-60, investors with previously posted surety bonds may have them released.  Investors disposing of an interest in LIHTC projects may follow a new procedure without posting a surety recapture bond, as specified below.  
(1) Submit a letter to the Internal Revenue Service; letter must contain the following information 

(2) The taxpayer’s name, address, and taxpayer identification number;

(3) A statement affirming that the taxpayer reasonably expects that the building will continue to be operated as a qualified low-income building (within the meaning of Section 42 for the remainder of the building’s compliance period;

(4) A declaration stating: “Under penalties of perjury, I declare that I have examined this letter and the representations made therein, and to the best of my knowledge and belief, they are true, correct, and complete.”

(5) The taxpayer must attach to the letter required by Section 4.01 of t his revenue procedure a copy of the Form 8693 that was approved by the Internal Revenue Service for the building, signature page only, and mail the letter and attached page to:

Internal Revenue Service

Box 331

Attn: LIHC Unit, DP 607 South

Philadelphia Campus

Bensalem, PA 19020

Lender Consents:  Sponsors should assist in obtaining necessary lender consents for a transfer of ownership. 

* Indicates issues of critical important to investors and members of the Affordable Housing Investors Council. 

Information Contact: 
R. Ben Henderson / Vice President, LIHTC Asset Management 

AEGON USA Realty Advisors, Inc.
Telephone:  319-355-6919 or Fax: 319-355-8030 

bhenderson@aegonusa.com
 

